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SANTA BARBARA, CALIFORNIA, WEDNESDAY, DECEMBER 18,1985,9:00 AM 
DEPARTMENT NO. 2 HON. BRUCE WM. DODDS, JUDGE 

THE COURT: Good morning, ladies and gentlemen. 

Counsel. 

Are we ready to proceed? 

MR. MONZIONE: Yes, your Honor. 

THE COURT: Call your first rebuttal witness, please. 
MR. MONZIONE: As the first rebuttal witness, 
plaintiffs would recall Dr. Raymond Yesner. 

RAYMOND YESNER, 

called as a witness in rebuttal for and on behalf of the 
plaintiffs, having been previously duly sworn, resumed the 
I witness stand and testified further as follows: 

i 

| THE COURT: Dr. Yesner, you are still under oath. 

t 

j DIRECT EXAMINATION 

i 

| BY MR. MONZIONE: 

| Q Good morning, Dr. Yesner 

j A Good morning. 

j Q You've returned to join us again from 

i 

! Connecticut; is that correct? 

A That's correct. 

! 

i 

| Q Doctor, I want to ask you in this specific area 

| of human papillomavirus — and before I do, I would like by 
way of foundation, to have you tell the ladies and gentlemen 
of the jury, are you familiar at all with any of the studies 

t 
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that have been conducted regarding the human papillomavirus? 

A Oh/ yes. 

Shall I explain? 

Q Please. 

Tell us what your familiarity is with those 

studies? 

A X was an assistant -- I am sorry -- I was an 
assistant professor at Yale University in 1949 when-Dr. Henry 
Bunting in our department first described the first human case 
of human papillomavirus in a wart of the sole of the foot, 
together with Dr. Strauss. This became known for a while as 
the Strauss-Bunting viruses. 

I became interested in 1949 in this particular 
virus, and I followed it through the years in terms of what 
has happened in terms of experimental work and investigation 
of human disease. 

Q Since that time. Doctor, have there been any 
subsequent studies on an ongoing basis with which you are 
familiar? 

MR. NYHAN: Objection to the form of the question: 
vague and ambiguous. 

We don't know if it's limited to the area the 
witness is permitted to testify to. 

THE COURT: Overruled. 

It's relevant to the human papillomavirus. 

THE WITNESS: There has been a great deal of work done 
over the years. There have been eighteen subvarities of human 
papillomavirus now outlined. Its investigation into human 
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disease has chiefly been in two areas: One is as a 
sexually-transmitted disease. It's now recognized as one of 
the major sexual diseases and causes of papillomas or warts 
called condylomas in the anal-genital area. This involves the 
vulva r vagina, uretha, penis. This particular area of the 
individual becomes infected with the viruses. This is one 
area. 

All of these — or nearly all of these having 
been investigated are found to have viruses associated with 
them. 

The second is in other warts of the skin, 
particularly in plantar warts, such as Dr. Bunting described. 
There is a particular disease called epidermal dysplasia 
verruciformous, which is a genetically determined disease in 
which individuals have large crops of warts. These have been 
found to have the human papillomavirus associated with them as 
well, as far as the lung is concerned. 

Some of these — children who are born of 
mother's who are infected with the human papillomavirus may 
develop lesions of the upper respiratory tract, chiefly the 
trachea and larynx, in which the fingerprints of the viruses 
may be found. These are early in life, of course. These do 
not involve the lower respiratory tract, just the upper 
respiratory tract. 

Q Let me interrupt you there if I may. 

Explain for us the difference between lower and 
upper respiratory tract? 

A The lung, the bronchi and the all of the 
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1 

bronchials and alveolar sacs — in other words/ the lung 


r 2 

tissue — represents the lower respiratory tract. Anything to 


• 

do with the bronchi or its subdivisions is lower respiratory 


4 

tract. 


5 

The larynx and trachea are the upper respiratory 


6 

tracts. 


7 

Q These studies to which you've just referred in 


8 

children deal with the upper respiratory tract as opposed to 


9 

the lower; is that correct? 


10 

A Yes, they do. 


U 

Q Now/ the tumor that was in Mr. Galbraith was in 


12 

the lower tract; is that correct? 


13 

A That is correct. 

14 

Q Doctor/ we have had some testimony from Dr. ! 

15 

Jenson regarding DNA extractions and the human papillomavirus, j 

• 15 

Are you familiar with that process? 


17 

A Yes/ I am. 


18 

Q Could you tell us, specifically/ what that 


19 

process entails? 


20 

A Well/ when some viruses involve tissues/ the 


21 

virus gets into the nucleus of the cell/ into the gonome of 


22 

the cell. Bits of it may remain. These bits are the — what 


23 

are generally regarded as the fingerprints of the viruses/ and 


24 

they can be probed — that is to say they are antigens — and 


25 

by using a — an antibody probe, those antigens, one can 


26 

determine whether or not the virus has at some time been 


i 27 

present. 


28 

Q So; is it correct to say. Doctor, these are 


• 
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antigens of the DNA of the viruses? 

MR. NYHAN: Objection: leading. 

THE COURT: Sustained. 

MR. MONZIONE: That is for clarification, your Honor. 

THE COURT: Sustained. 

Q BY MR. MONZIONE: Tell us about the antigens 

again. 

To what do you refer? 

A I refer to bits of the DNA from — that can be 
sequenced and is the same of that as the human papillomavirus. 

Q You've said. Doctor, these get into the gonorae — 

A G-o-n-o-m-e. 

Q — of the cell; is that correct? 

A Correct. 

Q What is that? 

A That is the material within the nucleus of the 
cell that transmits the genetic material. That is to say, the 
genes of the cell carry the various information of the cell 
and tell the cell what to do. 

Q Doctor, in every instance where there is antigens 

of the human papillomavirus in the gonorae of the cell, does 
that indicate that the cell or tissue is of viral origin? 

A No. 

What it indicates is that the virus has been 
present. It can be just a passenger. That is to say, there, 
but not actually in it — an agent that has produced a tumor, 
for example. 

Q In every instance where some evidence of viral 
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DNA is extracted from the tumor/ does that mean it has to be 
of viral origin? 

A No, it does not mean it has to be of viral 

origin. 

Q I believe you testified that some people — do 
you have an opinion whether some people are genetically 
predisposed to this type of viruses? 

THE COURT: That calls for "yes" or "no." 

THE WITNESS: Yes. 

Q BY MR. MONZIONE: What is that opinion? 

A I have already explained that, in a condition 

called epidermal dysplasia verruciformous, a genetically 
determined disease, that the viruses or traces of the viruses 
may be found. 

Q Have you seen any medical evidence regarding Mr. 
Galbraith that would indicate to you that he was 30 
genetically predisposed? 

A None at all. 

I don't believe he had lots of warts. 

Q Now, the immuno system. Doctor, does that play 
any role with respect to the human papillomavirus? 

MR. NYHAN: Objection: outside the scope of the 
redirect permitted by the Court. 

THE COURT: Make an offer at the side bar. Counsel. 
(Whereupon, the following proceedings 
were held at the side bar outside the 
hearing of the jury:) 

MR. MONZIONE: My offer of proof,^our Honor, is that I 
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am talking specifically now. This is a prime question to the 
issue of DNA. I want to know about predisposition 
genetically* to see whether that has any effect on this DNA, 
this viral DNA that Dr. Jenson talked about that he felt was 
present in the tumor of Nr. Galbraith. 

THE COURT: What is "amino”? You asked about amino. 

NR. MONZIONE: I asked about immuno, the immunological 
system of a person. 

THE COURT: You just said "amino." 

MR. MONZIONE: Immunological is what I meant. There 
was a short term for that word. 

THE COURT: Since — I thought I heard amino. I don't 
know what Mr. Nyhan thought he heard. 

I will allow you to go into it if it relates to 

the DNA. 

MR. NYHAN: He's already covered that the first time 
Dr. Yesner came up. He is using it as another opportunity to 
have Dr. Yesner repeat what he earlier testified to. It's 
improper. 

THE COURT: I am going to allow it. I think that 
suggests it's clearly become a major issue in causation. I 
will allow a little more expansion into it, as long as it 
doesn't look like it's the same thing. 

I will ask you to pronounce the word a little 
clearer and make the whole thing — if I didn't understand it, 
I am sure the jury didn't. 

(Whereupon, the following proceedings 
were held in open court within the 

2644 


P5T 002909 


http://legacy.library.ucsf.ecfiiilial(6»ol^tpffiQ(2WpfflWv.industrydocuments.ucsf.edu/docs/sxjl0001 






5 

6 

7 

a 

9 

10 

11 

12 

13 

14 

( 15 

16 



18 

19 

20 
21 
22 

23 

24 

25 

26 

27 

28 



hearing and presence of the jury:) 

Q BY MR. MONZIONE: I want to refer to the 
immunological system. I said "immuno." I mean immunological. 

Does that, in your opinion, play any role with 
respect to the origin of these human papillomaviruses? 

A I think I have to explain that. 

THE COURT: Is it "yes" or "no," first? 

THE WITNESS: I can't really answer the question 
because he said the origin of the viruses. I don't know what 
he means by that. 

Q BY MR. MONZIONE: Let me rephrase the question. 
With regard to the origin of these growths — 
that is, instead of the viruses itself, does the immunological 
systems play any role in the development of these growths? 

A There is strong evidence that, when the 
immunological systems is depressed, that various viruses in 
the body are activated. Everybody knows that, in cases of 
AIDS for example, which is a commonly known state of 
imrounodepression, that various viruses, herpes viruses 
megalocytic viruses, become strongly activated and may affect 
the patient. In an immunodepressed, patient any virus may 
become active. 

Q Do you know Dr. Jenson? 

A I know of — I don't know him, no. I know 
something of his work. 

MR. MONZIONE: Your Honor, may T ask — I think it's 
Exhibit 100 at this time. 

If I may, your Honor, I would like to explain — 
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to ask the witness a series of questions regarding this 
exhibit. 

THE COURT: Go ahead. 

Q BY NR. MONZIONE: Doctor, let me put this up on 
the board if I.remember — 

Doctor, let me call your attention to exhibit —• 

I think it's 100 -- 

THE CLERK: Yes, it is. 

Q BY MR. MONZIONE: — and ask you whether that is 

familiar to you at all? 

HR. NYHAN: Objection: beyond the scope of redirect 
permitted by the Court. 

MR. MONZIONE: Foundation. 

THE COURT: I will allow the reexamination in this area 
since it is, as far as I am concerned, proper rebuttal. 

Q BY MR. MONZIONE: Is that familiar. Doctor? 

A This appears to be the biopsy of Mr. Galbraith's 
lung tumor. 

Q You did examine the slides from that biopsy? 

A Yes. 

Q Now, Doctor, let me ask you if there is anything 

about that exhibit, which is in evidence, that indicates to 
you that it is viral in origin? 

A Of course not. It's a papillary tumor. I don't 
see any — in the first place it's a very low power 
photomicrograph, which gives one the general outlines of the 
tumor. It's about the same thing as holding up a slide, 
looking at it with the naked eye. 
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1 

There is — I don't see any evidence of any viral 

2 

colonies in this. 

3 

Q Can you tell whether there was ever any virus 

4 

present in that tumor? 

5 

A Not by looking at the slide, no. 

6 

Q Doctor, you may be seated. 

7 

Dr. Jenson testified that he had reviewed 

8 

approximately a thousand slides of papilloma that were viral 

9 

in origin, and that he never found any that were in the lung 

10 

of humans. 

11 

MR. NYHAN: Objection: misstates the doctor's 

12 

testimony. 

13 

THE COURT: Sustained. 

14 

MR. MONZIONE: I would like to approach the bench on it 

15 

and refer to the record. 

16 

THE COURT: I am familiar with the record. X have 

17 

sustained the objection. 

18 

The way it was phrased, it was not a correct 

19 

statement of what Dr. Jenson said. 

20 

Q BY MR. MONZIONE: Are you familiar. Doctor, with 

21 

whether any of these papilloma that are viral in origin have 

22 

been found in the human lung; that is, the lower tract of the 

23 

lung itself? 

24 

A Are you referring to this lesion as a papilloma? 

25 

Q No. 

26 

I am not referring to the exhibit. I am just 

27 

talking in general. 

28 

A No. 
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I don't know of any work at any time by anybody 
that has ever identified any viruses in a solitary papilloma 
or papillary squamous cell carcinoma of the lung. 

Q Doctor/ would you tell us f does the mere 
appearance of exophytic papillary squamous cell tumor# in and 
of itself# indicate whether it is viral in origin? 

A Oh# no. They can be produced by chemicals in 
mice# for example. 

Q Doctor# I want you to assume a hypothetical in 
reference to Exhibit 100 that: Suppose it did arise from a 
pre-existing papilloma as opposed to some other origin# 
because of its exophytic growth pattern# in this particular 
case# does that suggest to you that it was viral in origin? 

A No. . _ 

Q Could it possibly have been viral# Doctor# in 
your opinion# any doubt about it? 

A There is no doubt in my mind# based both upon my 
own objective examination of such lesions# plus the historical 
record. There is no evidence whatsoever these are of viral 
origin. 

MR. MONZIONE: Thank you. 

Nothing further at this time. 

THE COURT: Cross-examination. 

MR. NYHAN: Your Honor, I wonder if I might ask Mr. 
Belli and Mr. Monzione's law partner to move to another chair 
in the courtroom. 

You can stay. Have a seat right there. I just 
want to put my bag here. 
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MR. MONZIONE: He probably could have done that without 
calling it to your attention. 

THE COURT: He probably could have. You probably could 
have done the same thing earlier, Counsel. 

CROSS-EXAMINATION 

BY MR. NYHAN: 

Q Let me ask you, if I may, about Exhibit 100. 

A Yes. 

Q You described that earlier as the lesion you 
observed that had been removed from Mr. Galbraith's bronchus, 
correct? 

A It looks like it. 

Q The specimen you observed was how many 
millimeters. Doctor? 

A I'll say it was about eight millimeters. 

Q What is the approximate size in millimeters of 

that photograph. Exhibit 100? 

A I don't know. There is no marker on it. 

Q What is the physical — what is your estimate of 

the dimensions in millimeters of the outside border of that 
photograph on the board, how many millimeters? 

A I assume that is the entire thing. Therefore, I 
would assume it is about eight millimeters. 

Q How many times is that specimen enlarged. Doctor, 
to reflect that eleven-by-fourteen inch photograph? 

A You're asking me a mathematical question here 

that I would — and I did not take the picture — but my guess 
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is that that is approximately a seventy-five time 
magnification. 

Q So, it's magnified how many times? 

A I would guess about seventy-five times. 

Q When you said earlier that, in taking that 
photograph, it was really equivalent to holding it to the 
naked to eye, you didn’t mean that? 

A You can see exactly the same form with the naked 

eye. 

Q Exhibit 100 represents magnification of 
seventy-five times? 

A Just the same, if you hold the slide up and look 
at it, you will see the same topographic outlines except they 
are larger. 

Q It's seventy-five times larger on Exhibit 100? 

A Correct. 

MR. MONZIONE: Asked and answered. 

THE COURT: Sustained. 

Q BY MR. NYHAN: I think you testified earlier that 
the immunological systems may be depressed. 

Is that right? 

A In Mr. Galbraith or in general? 

Q In general. 

A Oh, sure. 

Q One of the factors that causes depression of the 
immunological system is steroid use, correct? 

A Correct. 

Q Are you aware of the steroid use of Mr. 
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Galbraith? 

A 

steroids. 

Q He received steroids for a considerable period of 
time prior to July of 1979 when the lesion was detected, 
correct? 

A I believe so. 

Q His — likewise, his immunological system had 
been depressed as a result of his use of steroids, correct? 

A I assume it was, but I don't know that any 
measurements of that were made. 

Q You do agree that, in Mr. Galbraith's condition, 
since he had been taking steroids for a significant period of 
time prior to July 1979, in your opinion, his immunological 
system was depressed as a result of that steroid use? 

A It probably was. 

Q Are you also aware of the fact Mr. Galbraith had 
been treated for herpes zoster prior to September of 1979? 

A No. I don't remember that. 

Q You mentioned earlier in your testimony that you 
were aware of at least eighteen subvarities of the human 
papil1omavirus. 

Do you recall that? 

A Yes. 

Q Have you read any of Dr. Benjamin Jenson's 

articles on the role of papillomavirus in proliferative 
squamous lesions? 

A I don't know that I have read his. I remember 
__ 2651 
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one article of bis, but it was not on that subject. But there 
have been many articles written on the subject. 

Q Are you aware of the fact Dr. Jenson has 
identified twenty-seven different types of human 
papillomaviruses which have been recovered from specific 
squamous lesions? 

A The most 1 knew was eighteen. 

Q I take it you're not aware of all of the 
literature in this area. Is that right? 

A That is correct. 

Q Likewise, Doctor, are you familiar with the 
article by Professor Syrjanen, entitled "Bronchial Squamous 
Cell Carcinomas Associated with Epithelial Changes,” published 
in the "Lung Magazine,” 1980? 

A No. 

Q Are you aware of Professor Syrjanen's opinion 

that viral particles closely resembling those found in genital 
warts were recently discovered in oral squamous cell 
papillomas — 

MR. MONZIONE: Objection. 

THE COURT: Sustained. 

MR. MONZIONE: Would you please ask counsel not to talk ! 

i 

over when there is an objection. 

THE COURT: You didn't let him finish the question. 

Let's put it this way: It seems like a number of 
counsel in this case have a tendency to ask the question and 
not be too interested in the answer. 

Q BY MR. NYHAN: Doctor, let me ask you if you're 
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familiar with the literature relating to the presence of viral 
particles to oral laryngeal and bronchial squamous cell 
papillomas? 

A I am familiar with the literature of oral and 
tracheal and only of bronchial when they are an extension of 
laryngeal tumors. 

Q Would you agree with the proposition that warts 
are encountered in different anatomical regions of the body 
including the respiratory tract? 

A Only the upper respiratory tract. 

Q Would you agree that squamous cell lesions of a 
wart-like nature in the respiratory tract are known to be 
induced by the human papillomavirus? 

A Only in the upper respiratory tract. 

Q Doctor, have you ever attended a meeting of the 
international society of what Dr. Jenson called wartologists? 

A No. 

Q I take it, you're not active in the international 
association that deals with the subject of the human 
papillomavirus? 

A X am not. That is a very small group. 

Q It's outside your area of expertise? 

A Yes, it is. 

MR. NYHAN: No further questions. 

Thank you. 

THE COURT: Redirect. 
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REDIRECT EXAMINATION 

BY MR. MONZIONE: 

Q Doctor, tell me, does this particular tumor 
involve any wartology at all? 

A No. 

That is an exophytic papillary squamous cell 

carcinoma. 

Q It has nothing do with wartology? 

A Not a bit. 

Q Does the fact that Mr. Galbraith — excuse me — 

may have had herpes zoster, change your opinion at all that 
this is not viral in origin? 

A No. 

Q How about the fact that he may have used 

steroids, does that change your opinion? 

MR. NYHAN: Objection: misstates the evidence. 

THE COURT: In what respect? 

MR. NYHAN: When he said "may have used steroids." 

There has been ample proof he used steroids. 

THE COURT: Sustained. 

Q BY MR. MONZIONE: The fact Mr. Galbraith used 

steroids. Doctor, does that change your opinion that his tumor 
was not viral in origin? 

A No, it does not. 

Q Tell us, Doctor, in your opinion, what was the 
origin of Mr. Galbraith's tumor? j 

MR. NYHAN: Objection: exceeds the scope of the i 

cross-examination. j 

f 
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THE COURT: Sustained. 

Q BY MR. MONZIONE: Doctor, did you consult with 
anyone else regarding your diagnosis of Mr. Galbraith's 
biopsy? 

MR. NYHAN: Objection: exceeds the scope of the 
cross-examination; it's beyond the scope of the Court's order 
permitting this witness to testify. 

THE COURT: Make an offer at the side bar. Counsel. 
(Whereupon, the following proceedings 
were held at the side bar outside the 
hearing and presence of the jury:) 

MR. MONZIONE: My offer is, your Honor, that the very 
last question that Mr. Nyhan put to the doctor was wartology 
is beyond his expertise. He said, "Yes." 

As part of my redirect on that area, I want the 
doctor to bring out the fact that he has had consultation on 
this particular tumor, and that he has relied on that 
consultation, and that it confirms his diagnosis. 

THE COURT: Objection sustained. 

The fact that he's relied on somebody else's 
opinion is not justification under any circumstances for — 
what you're really saying, "Some other doctor told me this; 
therefore, I get to say that the other doctor told me this. 
Somehow, it's right." 

That is not justification for an expert opinion 
under any circumstances. 

MR. NYHAN: That's hearsay, as well. 

ir < 

THE COURT: That is essentially the same reason, but 
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it's not the expertise of this person. You want to get the 
expertise of somebody else in. 

The objection is sustained. 

(Whereupon, the following proceedings 
were held in open court withn the 
hearing and presence of the jury:) 

Q BY MR. MONZIONE: Doctor, you were asked about 
Dr. Jenson's work. 

Dr. Jenson testified that, of -a thousand slides 
that he personally reviewed for human papillomavirus, none of 
those was from tissue of the lung. 

MR. NYHAN: Objection: mischaracterizes Dr. Jenson's 
testimony. 

THE COURT: I believe that is fairly close. Counsel. I 
will allow it if — 

Ladies and gentlemen, again, any time a question 
is asked like this, in which there may be a slight difference 
from the exact testimony, you will be the judges of, first, 
what the testimony was originally and, secondly, how it will 
affect the the question or the hypothetical that is asked — 
or the hypothetical is not exactly the same. 

Obviously, the answer would necessarily not be 
significant. You will have to be the judge of that. The 
exact language of each and every testimony that has come along 
is something that I certainly can't remember exactly. I 
suspect that you can't. 

If there is ever any question about it, we can 
have it brought to your attention. 
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I think that is fairly close. I'll allow you to 

proceed. 

Q BY MR. MONZIONE: I am going to try to rephrase 
it as close to what I have just done. 

Dr. Jenson testified that, of the one thousand 
slides of patients that he reviewed concerning the 
papilloma — the human papillomavirus, none of them was in the 
lung. 

Does that comport with your understanding of 
these viruses? 

A Yes. 

MR. MONZIONE: Thank you. Doctor. 

No further questions. 

THE COURT: Anything additional, Mr. Nyhan. 

MR. NYHAN: Yes, your Honor. 

RECROSS-EXAMINATION 

BY MR. NYHAN: 

Q Doctor, have you read any of the literature 

reporting on the varieties of human papillomavirus that have 
been detected in bronchial squamous cell carcinomas? 

A No. 

Q You are unaware of that literature. Doctor? 

A I am. 

MR. NYHAN: No further questions. 

THE COURT: Anything additional? 

MR. MONZIONE: (Counsel indicated by shaking his head 



from side to side) 
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■ 1 

THE COURTi Thank you* Dr. Yesner. 

r 2 

The witness is excused. 

3 

Any additional rebuttal? 


MR. MONZIONE: From plaintiffs* your Honor? 

V; • 5 

THE COURT: Yes. 

6 

Any additional rebuttal? 

7 

MR. MONZIONE: We were permitted only the two 

8 

witnesses. That is all we have. 

9 

THE COURT: That was my understanding. 

10 

Unless there is going to be a change — 

11 

MR. MONZIONE: Didn't come up with anything new 

12 

overnight. 

13 

THE COURT: Any surrebuttal? 

14 

MR. WORKMAN: No, your Honor. 

; 1 IS 

THE COURT: Ladies and gentlemen, you've heard the 

^ 16 

evidence. 

• 17 

Counsel, approach the side bar. 

18 

(Side bar conference not reported.) 

19 

THE COURT: I will ask everybody officially. 

20 

The plaintiffs rest? 

21 

MR. BELLI: Yes, your Honor. 

22 

THE COURT: Defense rests? 

23 

MR. WORKMAN: The defense rests, your Honor. 

24 

THE COURT: Ladies and gentlemen, we worked until about 

25 

six o'clock last night. We have a few things to clean up 

26 

today as far as last minute scheduling, mostly the 

c 27 

instructions. 

28 

We are going to start on time at 9:00 tomorrow. 

• 
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